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Lahtinen, J.
Appeal from a decision of the Workers' Compensation Board,
filed July 23, 2010, which ruled that claimant sustained a
permanent total disability.
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In August 2001, claimant, while employed as a construction
worker for the employer, sustained a back injury which prevented
him from returning to work. His claim for workers' compensation
benefits was established, medical treatment was authorized and
awards were made at a tentative rate. In 2003, claimant began
receiving Social Security disability benefits and he also
underwent fusion back surgery. However, this procedure only
relieved his pain temporarily. In 2009, claimant was classified
as having a permanent partial disability and the case was
continued for the purpose of developing the record on the issue
raised by the employer's workers' compensation carrier concerning
claimant's attachment to the labor market. Following the
submission of further proof, including testimony from claimant's
treating physician, the Workers' Compensation Law Judge
(hereinafter WCLJ) modified claimant's prior classification and
determined that he has a permanent total disability. The carrier
and the employer (hereinafter collectively referred to as the
carrier) appealed the WCLJ's decision to the Workers'
Compensation Board. The Board affirmed, ruling that the WCLJ
correctly found that "claimant is permanently totally disabled
from work." The carrier now appeals.
We affirm. It is beyond dispute that "[t]his Court accords
great deference to the Board's resolution of issues concerning
conflicting medical evidence and witness credibility, and the
Board may accept or reject portions of a medical expert's
opinion" (Matter of Mearns v Sunoco, Inc., 77 AD3d 1045, 1046
[2010] [internal quotation marks and citation omitted]; see
Matter of Cicciarelli v Westchester Health Care Corp., 86 AD3d
733, 734 [2011]). Here, claimant's treating physician, Kevin
Hastings, testified that claimant has marked restrictions with
respect to bending or lifting and he cannot sit, stand or walk
for any constant length of time. Hastings further stated that,
given, among other things, claimant's physical restrictions and
the fact that his chronic pain is controlled by narcotic
medications, it was his opinion that claimant was disabled from
even sedentary employment, regardless of the fact that not all of
these concerns were addressed by the Board's medical guidelines
(see generally Matter of Mearns v Sunoco, Inc., 77 AD3d at 1046).
Notably, the fact that claimant testified that he had sporadic
good days when the pain was not as severe does not compel a
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different result herein (see Matter of Meyers v Robeson Indus.,
210 AD2d 548, 548 [1994]). While there is no question that the
record contains medical proof that could support a finding that
claimant continued to suffer only a permanent partial disability
(see Matter of Rochel v Gardiner Manor Mall, 259 AD2d 840, 841
[1999]), the Board specifically found Hastings' testimony
regarding claimant's limitations and unemployability to be
credible (see Matter of Turner v Jaquith Indus., Inc., 73 AD3d
1405, 1405 [2010]). Inasmuch as substantial evidence exists in
the record supporting the Board's decision, we find no basis to
disturb it (see Matter of Mearns v Sunoco, Inc., 77 AD3d at
1047).
The remaining arguments advanced by the carrier have been
examined and found to be unpersuasive or rendered academic in
light of the above conclusions. Contrary to the carrier's
assertion, it is apparent from the Board's decision that it
adopted the WCLJ's findings of fact and opinion following an
independent review of the record and applied the correct standard
of review (see Matter of Webb v Cooper Crouse Hinds Co., 62 AD3d
57, 59 [2009]; Matter of Bonner v Brownell Steel, Inc., 57 AD3d
1329, 1329 [2008]).
Mercure, Acting P.J., Rose, Kavanagh and McCarthy, JJ.,
concur.

ORDERED that the decision is affirmed, with costs to
claimant.

ENTER:

Robert D. Mayberger
Clerk of the Court

